United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


nO. 75-7280 
RN Se EES ETE 2 SE Pel Oe AE 


RAMSEY CLARK and CHANDRA CARR, 
Plaintiffs -Appellants 


~against- 


ALEX ROSE, DONALD SZANTHO HARRINGTON, 
THE LIBERAL PARTY OF THE STATE OF NEW 
YORK, THE STATE EXECUTIVE COMMITTEE, 
JACOB R. JAVITS and ARTHUR H. SCHWARTZ, 
REMO J. ACITO, WILLIAM H. McKEON and 
DONALD RETTALIATA as members of the 
State Board of Elections, 


Defendants.Appellees 


LTTE IT A SIN IT YI CS LE NENT IONS ATEN, AGEN Ye ON 


BRIEF FOR APPELLANTS-PLAINTIFFS 


HOFSTRA UNIVERSITY 
SCHOOL OF LAW 

HEMPSTEAD, NEW YORK 11550 
Tel: 560-3859 


LAWRENCE W. SCHILLING 
Ps 36 WEST Kit? STREET 

4. namie <0 NEW YORK, NEW YORK 10036 
~eeconrs Tel: 869-3725 


Attorneys for Appellants 


37 WEST 12th STREET 
NEW YORK, NEW YORK 10011 
Tel: 989-6613 


STATE 


ARGU) 4 


CONCI 


TABLE OF CONTEN' 


ENT OF THE CASE 4. ccs ccc chee eeee se eee ee ee 2 


Preliminary Statement ....... a ere lecahate eo araieae 2 
Mme New York Statute  <csecvcssevece Braap Siew 2 
aOR Be ss saieconsi aie ess ahh de ORAL a Heian EE ee 
Prior ProceedingS ....ee- ee erg Wek yy ee ee \ 
PT i Guilesiececetwiate + 6s hieraveuens aiuee tater omahecanen Ne are eae 
POINT ONE 


THE SINGLE JUDGE DISTRICT COURT 

ERRED IN NOT PER MITTING APPELLANTS 

TO DEVELOP AND ae ENT FACTS TO SHOW 
THAT THE WILSON-PAKULA LAW WA o id 
STITUTIONAL AS "APPL IED BY THE LIBERAL 
PARTY 


POINT TWO wecccsvsvcsecs oe 
THE ACTUAL OPERATION OF I HE " WILSON 
PAKULA LAW TO HAVE BARRED APPELLANT 
CLARK AND OTHERS FROM ANY EFFECTIVE 
PARTICIPATION IN THE LIBERAL PARTY'S 
PRIMARY BURDENS APPELLANT'S FUNDA- 
MENTAL CONSTITUTIONAL RIGHTS 


A. IN THE CONTEXT OF THE NEW YORK 
ELECTION LAW AS A WHOLE, THE 
STATE INTERESTS THAT MAY BE 
SERVED BY THE WAIVER PROVISIONS 
OF THE WILSON-PAKULA LAW ARE NOT 
TOMPRLETNG sss ca cc oc abene eae ewan 


B. THE WILSON-PAKULA LAW IS UNCON- 
STITUTIONAL BECAUSE THE WAIVER 
POWER IT VESTS IN A COMMITTEE 
OF A POLITICAL PARTY LACKS ANY 
STANDARDS AND IS NOT TIED TO A 
PARTICULAR LEGITIMATE PUR?OSE......20 


ST a co ae “are ec i air cm a ee Ae RE Oe 


“A 


MADTLT OD AMITMIORT™T 7a 
TABLE OF AUTHORITIES 


+ ye >) 
Cases: PAGE 
a 


BBS PRODUCTIONS INC, V. PURCELLI, 

360 F. Supp. 801 (D. Ari: 4973) sieaanwe rise ee e009 
MATTER OF CALLAHAN, 

200 N.Y. 59 (1 310) Pee a er PR tre hee ot rorng Geert ey Wo ee ear ae a BF 


CASSIDY V. CECI, 
320 F. Supp. 223 (ED. Wisc. EOTOY \ccoten » ecehe lets apiereveeiwies 9 


CLARK V.-ROSE, 
379 F. Supp 73 (S.D.N.Y. 1974) cccceeeeseeseceeees ee ME: 
3,2 


v saps JALKE MILLING CO. V. BONDURANT, 
57 Ui "9B2 "GMs ed Bh Ge hare rap ar ar ae gegen re pare Kon ee 10 


DEVANE V. TOUHEY, 
33 N.Y. 2d 48, 349 N.Y.S. 


U 
Q 
W 
a 
~ 
ao 
a 
\o 
—~ 
OW 
al 


INGERSOLL V. CURRAN, 188 
182 Mise. 1003, 70 N.Y.S. 2d 435 affd. 297 N.Y. 522 
(19h7) 52 
CSE EPRE Te Se glen ue epee WR ot BRE UES NS RM ES SE 8 Seo HRTEM BUMS OP UST me Tbe 
INGERSOLL V. HEFFERMAN, 
188 Mise. 1047, 71 w.¥ihs 2a 667 affd,. 297 N.Y. 524 
BE LG Semin ort ar ae ak a Ae A ee a di Sole ete 


KUNZ V. NEW YORK, 
Z340 U.S. 290 (1951). eceescveveees nites Mawes ee eeeeee 


KUSPER V. PONTIKES, 
414 U.S. 51, Wit cn eee ee ee scene we ss ceteeen sean ayer 


LUBIN V. PARISH, 
415 Views 709 (1974) eevee seoeeeee eeveeeveveee aha ania ng eh ar es@nied 


MACDOUGALL V. GREEN, 
335 U.S. 281 (1948)... ccereees (pee ne Lied Re ORS 


MARSTON V. LEWIS,,. 
810 U.S. 679 (1973) -ccecvseveee se nts aaae wees Bete: 


MOORE V. OGILVIE, 
39H U.S. BLY (1969) ecececeevvevceressesecerecesers AS 


NIEMOTKO V. MARYLAND, 
SG W.Bs 260. CLOIGL civ a vccs cae eecrr eer e te reereeeneenee 21 


399 U.S. 


REDFEARN \ 


SEERGY V. 


STORER V. 


(1971)... 


1 (1964). 


~eeoeevever 


CALIFORNIA, 
U.S. 357 (1925) .seeeees 


> 


oeeevveevevee 


COUNTY 


oe 


Ly , L ‘ ‘ B 
ra¢ — “A? . 
We as 4. 
» 
4 
PDAMGRY CTARK ar ree Aa 
q ‘ P 
Pla , 
2: S 
rQ4 ++ 
-against- 
ALE ) HARRTI VN 
racine. ae We Paperap eee é 
THE LI} A 
\ apie : ee 
IR, C I * 
alat® o> 4 ’ 
JACQ! . tbe 
7M ‘1 vay 
REMO J > ) 
TATA ~ } e .£ be » 
DONALD I s of 
C+ . 
otate ’ 
Defer ite 
e 
STE ROAR DEPT TANTO PTA — 
BRIEF FOR APPELLANTS-—PLAINTIFFS 


i ee 


QUESTIONS 


+he Sad-wnjin4 
the District 


es Did 


ee 


te 


refusing appellants 


the opportunity to develop and present facts t show that the 

Wilson-Pakula law (New York Election Law, § 137) was unconstitu- 

tional as applied by the Liberal Party? 
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members and permits the most pernicious kind of boss-rule and that 


the court below should have allowed the development of facts to show 


THE NEW STATUTE 


The New York Election Law provides three methods of desig- 
nation by which a candidate can be named for party nomination to a 
statewide office, such as that of U. S. Senator: 

(1) By majority vote of the State Committee at a meeting 

held during a specified period preceding the primary election, 
ie period jn the last election being June 9 through June 
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Pakula Law, enacted in 1947. 
akula Law imposes a general prohibition on the 


right to designate or nominate as a party candidate any person WIG 
is not enrolled as a member of the party at speci 
case of a designating petition, at the time of the filing of the 
petition, § 137.1, and in the case of a committee nomination, at the 
time of the filing of the certificate of nomination, § 137.2 
The requirements of the Wilson-Pakula Law can be waived. 

In the case of a statewide office, the candidacy of a non-member may 
be authorized by the State Committee, or such other committee as the 
rules of the party may provide, at a meeting, by a ma 
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At the meeting held on June 15, 1974, the names of Senator 
Javits, plaintift Clark and one other candidate were placed in 
nominetion. Senator Javits won the designation by a large majority. 
Plaintiff Clark received slightly more than 8% of the vote. 
A resolution was then offered which would have permitted 
non-member candidates for the nomination for U. S. Senator to circu- 
late designating petitions on the same basis as enrolled members. 


This resolution was defeated. 
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constitutional manner vis-a-vis plaintiffs. ( 88 a). 


With all due respect to the district judge below, Lt is 
anomalous for him to assert that he could coneeive no reason or basis 


to perceive that § 137 had been applied in an unconstitutional manner 
and then to deny appellants any opportunity to make such a showing. 


It is a fundamental tenet of constitutional law that a law fair on 
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"Count 2 of plaintiffst complaint seems to state that 
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is extremely important. 
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As examples of the facts to be developed the Court noted: 


It is necessary in the first instance to know the “entire 
vote" in the last general election. Appellees suggest 
that 5% of that figure, whatever that is, is 325 ,o0o. 
Assuming this to be the correct total signatu "2 require- 
ment, we also know that it must be satisfied within a 
period of 24 days between the primary and the general 
election. But we do not know the number of qualified 
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within this period of time. California law disqualifie 
from signing the independent's petition all registered 
voters who voted in the primary. In theory, it could 
be that voting in the primary was so close to 100% of 
those registered, and new reristrations since closing 
the books before primary day were so low, that eligible 
signers of an unaffiliated candidate's pet oe fon would 
number less than the total signatures required. 
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pact of the law on a candidate's constitutional right to run for 
office and the voter's right to support him. * 

This approach was ignored by the court below. The three- 
judge court made a series of ques stionable assumptions about the impact 
of the Wilson-Pakula Law. Even if these assumptions were justified 
when the court examined the validity of the law on its face, they were 
not justified in terms of the actual practice of the Liberal Party. 
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Lubin v. Parish, 415 U.S. 709 (1974). As Mr. Chief Justice Burger 


observed 


didates ina primary electio 
other candidates are clamor 
the ballot." 


In this case there was no choice at all, and the burden 


fas even heavier. The candidate of the Liberal Party was chosen 


without any vote having been cast by the enrolled voters of the 


Liberal Party. 


3 1] 133 - | Party lidat 
to tl mar lection ballot; it vests ar ‘bitrary | 

tr J ( mitt of NO ! r 24+ ) * ¢ 0 j vir : . ne no 

; 
member cand 6; it nies rolled bers of the Liberal P 
free choic zr non-member c idates in favor of enrolled ¢ 

tes. The ] burdens the exercise of constitutional rights of 

ca qa s and voters in other primary elections and in the general 
election. T Wilson-Pakula Law deprives voters in the 4 
€ Le ior of equ il prot ection nda f he ir r’ Soht 1 nder +ha Se vente 
Ay iment to have the Senator f State elected “by the } 
thereol . 

It is appellant's position that when a hard look fi: 
at the facts and circumstances behind th Wilson-Pakula Law, 4 
interest which the State claims to be protecting, and at the 1 


of any standards guiding the exercise of the waiver power, the 
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” The lower court opinions in the New York cases Which Ln 
1947 upheld th constitutionality of the Wilson-Pakula Law relied 
in part on the concept that 2a political party's primary election 
was a private matter.* If that concept was not mistaken then, it 

cf. Moore v. Ogilvie’, 394 U.S. 814 (1969), 
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